TEMPLATE FOR COMMENTS ON CITIZENSHIP DOCUMENTATION REQUIREMENT

The attached letter provides sample comments on the interim final regulations to implement the requirement that citizens applying for and receiving Medicaid present “satisfactory documentary evidence” of their citizenship.  The interim final regulations were published for comment on July 12, 2006.  The regulations can be found at 71 Federal Register 39214. http://a257.g.akamaitech.net/7/257/2422/01jan20061800/edocket.access.gpo.gov/2006/pdf/06-6033.pdf 

The comment period for these regulations ends on August 11, 2006.  Comments can be submitted electronically.  Go to www.cms.hhs.gov/eRulemaking.  Clink on the link “Submit electronic comments on CMS regulations with an open comment period and follow the instructions.


Comments can also be mailed to the address that is on the attached letter. You should include an original and two copies.  Separate instructions for express or overnight mail and hand delivery are included in the preamble to the regulation at 71 Federal Register 39214.


The sample comments address the collection of information requirements of the new law in the section of the comments that addresses the requirement that only originals and certified copies can be considered as satisfactory documentary evidence of citizenship.  If you include this section of the sample comments, you should also send a copy to:

Centers for Medicare and Medicaid Services

Office of Strategic Operations and Regulatory Affairs, Regulations Development Group

Attn:  Melissa Musotto, CMS-2257-IFC, Room C4-26-05

7500 Security Boulevard

Baltimore, MD 21244-1850

AND Mail, Fax or e-mail a copy to:

Office of Information and Regulatory Affairs,

Office of Management and Budget, Room 10235, New Executive Office Building

Washington, DC

Attn:  Katherine T. Astrich, CMS Desk Officer, CMS-2257-IFC
Katherine_T._astrich@omb.eop.gov
Fax (202) 395-6974


Please adapt the comments in the attached letter and make them your own.  We have tried to provide you with background on the core issues and the changes that have to be made as well as some ideas for personalizing the potential impact and harm for beneficiaries, health care providers and other groups.  


There may be other issues that we have not included.  If there are other issues you want to address and you need help with comments or if you have any questions, please let us know.
The Health Team at CBPP
Date
Centers for Medicare & Medicaid Services
Department of Health and Human Services

Attention:  CMS-2257-IFC

P.O. Box 8017

Baltimore, MD  21244-8017

RE: Medicaid Citizenship Documentation Interim Final Rule, 71 Fed.Reg. 39214 (July 12, 2006)


[Description of organization submitting comments and its interest in the issue]


We are writing to comment on the interim final rule, which was published in the Federal Register on July 12, to implement section 6036 of the Deficit Reduction Act of 2005 (DRA). This provision of the DRA became effective on July 1 and requires that U.S. citizens and nationals applying for or receiving Medicaid document their citizenship and identity. 


We are deeply concerned and disappointed that CMS has not acted to minimize the likelihood that U.S. citizens applying for or receiving Medicaid coverage will face delay, denial, or loss of Medicaid coverage.  Our comments below highlight [number] areas that CMS should modify in the final rule.

[Include this paragraph only if you are commenting on the requirement for originals or certified copies:  Our comments address the information collection requirements of the regulations.  As explained below, we are concerned that the requirement that only originals and certified copies be accepted as satisfactory documentary evidence of citizenship adds to the burden of the new requirement on applicants, beneficiaries, and state Medicaid agencies.  The requirement for originals and certified copies also calls into question the estimate that compliance with the requirement will only take an applicant or beneficiary ten minutes and state Medicaid agencies five minutes to satisfy the requirements of the regulations.  Requiring that individuals obtain and submit originals and certified copies adds to the time compliance will take.  In addition to locating or obtaining their documents, applicants and beneficiaries will likely have to visit state offices to submit them.  State agencies will have to meet with individuals, make copies of their documents, and maintain records.]
U.S. citizens applying for benefits should receive benefits once they declare they are citizens and meet all eligibility requirements.

Under the DRA, the new citizenship documentation requirement applies to all individuals (other than Medicare beneficiaries and, in most states, SSI beneficiaries) who apply for Medicaid.  The preamble to the rule states that applicants “should not be made eligible until they have presented the required evidence.”  71 Fed. Reg. at 39216.  The rule itself states that states “must give an applicant or recipient a reasonable opportunity to submit satisfactory documentary evidence of citizenship before taking action affecting the individual’s eligibility for Medicaid.” 42 CFR 435.407(j).

Under the DRA, documentation of citizenship is not a criterion of Medicaid eligibility. Once an applicant for Medicaid declares that he or she is a citizen and meets all eligibility requirements, eligibility should be granted. There is nothing in the DRA that requires a delay in providing coverage. Yet CMS has prohibited states from granting coverage to eligible citizens until they can obtain documents such as birth certificates.

This year, about 12 million U.S. citizens are expected to apply for Medicaid.  Most of these citizens are children, pregnant women and parents who will be subject to the new citizenship documentation requirement.  The net effect of the prohibition on granting these individuals coverage until they provide documentation of their citizenship will be to delay Medicaid coverage for large numbers of eligible, low-income pregnant women, children and other vulnerable Americans.  This is likely to delay their medical care, worsen their health problems and create financial losses for health care providers.

While the statutory logic of this policy is elusive, the real-world consequence is crystal clear.  U.S. citizens who have applied for Medicaid, who meet all of the state’s eligibility criteria, and who are trying to obtain the necessary documentation, will experience significant delays in Medicaid coverage. Some U.S. citizens who get discouraged or cannot get the documents they need within the time allowed by the state will never get coverage. Because there has been no outreach program to educate U.S. citizens about the new requirement, most applicants are likely to be unaware of it, and there are likely to be significant delays in assembling the necessary documents.  

 [Description of impact on organization –e.g. As providers of health care services to thousands of  low-income children, we will not receive Medicaid payment for services rendered, until the documentation has been assembled and presented to the state Medicaid agency.  In some cases we may never receive reimbursement.  We are also concerned that families will forego preventive care and children will end up in our emergency room when a crisis arises.]

We urge CMS to revise 42 CFR 435.407(j) to state that applicants who declare they are U.S. citizens or nationals and who meet the state’s Medicaid eligibility criteria are eligible for Medicaid, and that states must provide them with Medicaid coverage while they have a “reasonable opportunity” period to obtain the necessary documentation. 
Children who are eligible for federal foster care payments should be exempt from the citizenship documentation requirement.

The interim final rule applies the DRA citizenship documentation requirements to all U.S. citizen children except those eligible for Medicaid based on their receipt of SSI benefits. Among the children subject to the documentation requirements are roughly one million children in foster care, including those receiving federal foster care assistance under Title IV-E.  State child welfare agencies must verify the citizenship status of these children in the process of determining their eligibility for Title IV-E payments. It is our understanding that the Administration for Children and Families (ACF) requires state child welfare agencies to follow the Department of Justice interim guidelines on verification of citizenship.   Nonetheless, the preamble to the rule states that these Title IV-E children receiving Medicaid “must have in their Medicaid file a declaration of citizenship … and documentary evidence of the citizenship … claimed on the declaration.”  71 Fed. Reg. at 39216.  (It has been reported that CMS takes the view that foster care children should be treated as current beneficiaries rather than applicants for this purpose, but there is no language to this effect in either the rule itself or the preamble.)
[Description of harm – e.g. When Medicaid eligibility for children in foster care is delayed, foster parents may end up using emergency care as they will not have a Medicaid card. The child may not be able to receive essential non-emergency care — such as prescription drugs, psychological care, dental care or the purchase of medical supplies for conditions such as asthma — until the child’s condition deteriorates to the point that it requires emergency care.]

The DRA does not compel this result, which requires unnecessary duplication of state agency efforts and puts these children at risk of delayed Medicaid coverage.   To the contrary, the DRA allows the Secretary to exempt individuals who are eligible for other programs that required documentation of citizenship. The IV-E program is precisely such a program, yet CMS, without explanation, elected not to exempt foster care children receiving such payments from the new documentation requirement, 71 Fed. Reg. at 39216.  

We urge CMS to revise 42 CFR 435.1005 to add children eligible for Medicaid on the basis of receiving Title IV-E payments to the list of groups exempted from the documentation requirement.

A state Medicaid agency’s record of payment for the birth of an infant in a U.S. hospital should be considered satisfactory documentary evidence of citizenship and identity.

Among the children subject to the documentation requirements are infants born in U.S. hospitals. Newborns will not have birth records on file with state Vital Statistics agencies. The rule provides that in such circumstances, extracts of a hospital record created near the time of birth could be used as proof of citizenship, 42 CFR 435.407(c)(1), and if this “third level” of evidence was not available, a medical (clinic, doctor, or hospital) record created near the time of birth could be used, but only in the “rarest of circumstances,” 42 CFR 435.407(d)(4).  

Under current law, infants born to U.S. citizens receiving Medicaid at the time of birth are deemed to be eligible for Medicaid upon birth and to remain eligible for one year so long as the child remains a member of the woman’s household and the woman remains eligible for Medicaid (or would remain eligible if pregnant).  The preamble to the interim final rule states that, in such circumstances, “citizenship and identity documentation for the child must be obtained at the next redetermination.”  71 Fed. Reg. 39216.  This makes no sense, since the state Medicaid agency paid for the child’s birth in a U.S. hospital and the child is by definition a citizen.  In the case of a child born in a U.S. hospital to a mother who is either a legal immigrant subject to the 5-year bar on Medicaid coverage or an undocumented immigrant, the preamble states that, in order for the newborn to be covered by Medicaid, an application must be filed and the citizenship documentation requirements would apply. 71 Fed. Reg. 39216.  Again, this makes no sense, since the state Medicaid agency paid for the child’s birth in a U.S. hospital and the child is by definition a citizen.  


[Description of harm, e.g. Because the rule would prevent states from granting coverage until documentation of citizenship is provided, hospitals and physicians treating newborns will be at risk for delay or denial of reimbursement for the treatment of newborns who are low-birthweight, have post-partum complications, or simply need well-baby care and who must, under the interim final rule, meet the documentation requirements.  And/or Some families may be unable to get care for their newborn children, care that is essential to their children’s health and development.]  


The risk to the health of newborns from delays in coverage and the potential for increased uncompensated care for providers are completely unnecessary. The state Medicaid agency has already made the determination, by paying for the birth, that the child was born in a U.S. hospital.  

We strongly urge that 42 CFR 435.407(a) be amended to specify that the state Medicaid agency’s record of payment for the birth of an individual in a U.S. hospital is satisfactory documentary evidence of both identity and citizenship.  
CMS should adopt the approach taken by the Social Security Administration for U.S. citizens who lack documentation of their citizenship.

There are U.S. citizens who will not be able to provide any of the documents listed in the interim final rule.  Among these are victims of hurricanes and other natural disasters whose records have been destroyed, and homeless individuals whose records have been lost.  The rule directs states to assist individuals with “incapacity of mind or body” to obtain evidence of citizenship, 42 CFR 435.407(g), but it does not address the situation in which a state is unable to locate the necessary documents for such an individual.  Nor does the rule address the situation in which an individual does not have “incapacity of mind or body” but his or her documents have been lost or destroyed and, despite the best efforts of the individual or a representative, the documents cannot be obtained.  As a result, under the rule if such individuals apply for Medicaid they can never qualify, and if such individuals are current beneficiaries, they will eventually lose their coverage. 


As a last resort, the interim final rule allows the use of written affidavits to establish citizenship, but only when primary, secondary, or third-level evidence is unavailable, and “ONLY …  in rare circumstances,” 42 CFR 435.407(d)(5).  The requirements for these affidavits are rigorous, and it is likely that in a substantial number of cases they cannot be met, because two qualified individuals with personal knowledge of the events establishing the applicant’s or beneficiary’s claim to citizenship cannot be located or do not exist. In short, the rule simply does not recognize the reality that there are significant numbers of U.S. citizens without documents proving citizenship and without any idea that they need documents proving citizenship. 

[Description of harm:  e.g. While we will continue to provide care to these individuals, we will not be reimbursed for the services we provide to these applicants and beneficiaries who cannot document their citizenship increasing the amount of uncompensated care we already provide to people who are uninsured.]

This result is both foreseeable and unnecessary.  The DRA gives the Secretary discretion to expand on the list of documents included in the DRA that are considered to be “proof” of citizenship and a “reliable means” of identification.  We urge that the Secretary use this discretion to acknowledge that state Medicaid agencies have the capacity to recognize when a U.S. citizen without documents is in fact a U.S. citizen for purposes of Medicaid eligibility.  


The regulations for the SSI program allow people who cannot present any of the documents SSI allows as proof of citizenship to explain why they cannot provide the documents and to provide any information they do have.  (20 CFR 416.1610)  The Secretary should adopt a similar approach. Specifically, 42 CFR 435.407 should be revised by adding a new subsection (k) to enable a state Medicaid agency, at its option, to certify that it has obtained satisfactory documentary evidence of citizenship or national status for purposes of FFP under section 435.1008 if  (1) an applicant or current beneficiary, or a representative or the state on the individual’s behalf, has been unable to obtain primary, secondary, third level, or fourth level evidence of citizenship during the reasonable opportunity period and (2) it is reasonable to conclude that the individual is in fact a U.S. citizen or national based on the information that has been presented.  This approach would ensure that the [patients we serve, families we work with, etc.] who are U.S. citizens can continue to receive the health care services they need.
CMS should not require applicants and beneficiaries to submit originals or certified copies.  


The DRA does not require that applicants and beneficiaries submit original or certified copies to satisfy the new citizenship documentation requirement.  Yet CMS has added this as a requirement in the interim final regulations at 42 CFR 435.407(h)(1). This requirement adds greatly to the information collection burden of the regulations and calls into question the estimate that it will only take applicants and beneficiaries ten minutes and state agencies five minutes to comply.

Requiring original or certified copies adds to the burden of the new requirement for applicants, beneficiaries, and states and makes it more likely that health care providers will experience delays in reimbursement and increased uncompensated care.

Applicants and beneficiaries will have to make unnecessary visits to state offices with original and certified copies.  While the regulations state that applicants and beneficiaries can submit documents by mail, it is not likely that many applicants and beneficiaries will be willing to mail in originals or certified copies of their birth certificates.  Moreover, they will definitely not be willing or able to mail in proof of identity such as driver’s licenses or school identification cards.

[Examples of harm: Most states do not require a face-to-face interview for children and parents applying for or renewing their Medicaid coverage.  Eliminating the face-to-face interview requirement was one of a number of steps states took to simplify their eligibility processes and make it easier for eligible children and parents to enroll in Medicaid.  Mail-in applications are also more efficient for state Medicaid agencies.  Requiring originals and certified copies to document citizenship will make it harder for working families to enroll in Medicaid and increase the workload of Medicaid agencies.  This unnecessary requirement that goes beyond the requirements Congress imposed in the DRA will also delay coverage while applicants wait for appointments at state Medicaid agencies. In some cases, having to visit a state office will discourage applicants from completing the application process.  Children and families will go without coverage and remain uninsured and providers will not get reimbursed.]

[Another example of harm - Requiring originals or certified copies adds to the burden of the new requirement for children in foster care.  Child welfare agencies will likely have copies of birth certificates for many of these children that were obtained as part of the process for determining whether the children are eligible for federal foster care payments.  It would be simple for the child welfare agencies to make copies available to the Medicaid agencies, but this is precluded by the requirement for originals or certified copies.]

We urge CMS to revise the regulation by modifying the requirement at 42 CFR 435.407(h)(1) to make it clear that a state has the option of accepting copies or notarized copies of documents in lieu of original documents or copies certified by the issuing state agency.  States should be able to accept copies when the state has no reason to believe that the copies are counterfeit, altered, or inconsistent with information previously supplied by the applicant or beneficiary. 
Native Americans should be able to use a tribal enrollment card issued by a federally-recognized tribe to meet the documentation requirement.
 
    While Native American tribal documents can be used as proof of identity, the regulations do not permit tribal enrollment cards to be used as evidence of citizenship. (The regulations only allow identification cards issued by DHS to the Texas Band of Kickapoos as secondary evidence of citizenship and census records for the Seneca and Navajo Tribes as fourth-level evidence of citizenship).  The federal government recognizes over 560 tribes in 34 states, each of which issues enrollment cards to its members for purposes of receiving services from tribal resources and voting in tribal matters.  With very few exceptions, tribes issue enrollment cards only to individuals who are born in the U.S. (and have a U.S. birth certificate) or who are born to parents who are members of the tribe and who are U.S. citizens.  In short, tribal enrollment cards are highly reliable evidence of U.S. citizenship.  We urge CMS to revise the regulation at 42 CFR 435.407(a) to specify that a tribal enrollment card issued by a federally-recognized tribe should be treated like a passport and deemed primary evidence of citizenship and identity.  An exception should be made in the case of a federally-recognized tribe located in a state that borders on Canada or Mexico that the Secretary finds issues tribal enrollment cards to non-citizens; in such cases, tribal enrollment cards should qualify as evidence of identity but not citizenship.  

  

 [Description of harm – e.g. If the list of documents that can be used by Native Americans to prove citizenship and identity is not expanded, it is likely that many Native Americans will be unable to meet the new requirement and will go without Medicaid coverage.]
Conclusion
[Restate the interest of your group in the changes that need to be made to prevent harm]
